UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Judi th RUSSO
v, E No. 3:01cv677 (JBA)

LI GATNI NG FULFI LLMENT, | NC,

[ AVENDED] MEMORANDUM OF DECI SI ON [# 11]

Plaintiff Judith Russo alleges that she was sexually
harassed by Thomas Tronbetto, the president of her formner
enpl oyer, Lightning Fulfillment, Inc., and that after she filed a
conplaint with the Connecticut Comm ssion on Human Ri ghts and
Qpportunities (“CHRO') and the Equal Enploynent Cpportunity
Comm ssion (“EEOCC’), she was retaliated agai nst and eventual ly
constructively discharged. She brings this suit under Title VII
of the Cvil R ghts Act of 1964, 42 U S.C. 8 2000e, et seq., and
the Connecticut Fair Enploynment Practices Act, Conn. Gen. Stat. 8§
46a- 60.

Def endant Lightning Fulfillnment, Inc. has noved for summary
j udgnment under Fed. R CGCv. P. 56, or alternatively for judgnent
under Fed. R Cv. P. 12(b), on the basis that it is not an
enpl oyer within the meaning of Title VIl because it enploys fewer
than fifteen regul ar enpl oyees. Defendant al so asserts that
plaintiff's failure to nane Tonpac Inc. as a co-defendant
requires dism ssal of the state and federal sex discrimnation

clains, and that the failure to exhaust adm ni strati ve renedi es



by including allegations of retaliation in the CHRO and EECC
conplaints requires dism ssal of the state and federal
retaliation clains. Finally, defendant contends that the

deci sion of the Connecticut Enploynent Security Appeals Division
denying plaintiff unenploynent benefits collaterally estops
plaintiff fromarguing that her termnation was in retaliation
for the filing of the CHRO conplaint. For the reasons discussed

bel ow, defendant’s notion is DEN ED

Fact ual Background!?

Russo was fornerly enpl oyed by defendant as a supervisor.
I n Decenber 1999, Thomas Tronbetto (“Tronbetto”), the president
of Lightning Fulfillment, allegedly began sexually harassing
plaintiff. Despite intermttent prom ses that the harassnent
woul d stop, Tronbetto continued to subject plaintiff to unwanted
sexual advances until My 26, 2000, when plaintiff cleared out
her office with the intent of |eaving enploynment wth Lightning
Ful fillment because of the harassnent. Tronbetto pleaded with
her to stay, and prom sed that the harassnent woul d stop.
Plaintiff subsequently decided not to quit, but filed a conpl aint

with the Connecticut Comm ssion on Human Ri ghts and Opportunities

!As defendant’s notion is directed primarily towards the alleged absence
of the requisite nunmber of enployees to state a claimunder Title VII, the
follow ng discussionis limted to those facts relevant to defendant’s notion;
ot her facts, undisputed for purpose of this notion, are nentioned only as
backgr ound.



and the Equal Enpl oynment Qpportunity Comm ssion on or about June
8, 2000. While the harassnment stopped after plaintiff’s
conplaint was filed, Tronbetto then began retaliating agai nst
plaintiff, pressuring her to withdraw the conplaint, subjecting
her to unfair criticism and threatening to withhold raises for
any enpl oyees until plaintiff wthdrew the conplaint. Finally,
i n August 2000, finding the retaliation intolerable, plaintiff
quit. Plaintiff did not amend her CHRO or EEQCC conplaints to
i nclude any all egations of retaliation.

On Septenber 14, 2000, the Adm nistrator for the Connecti cut
Enpl oyment Security Division ruled that plaintiff’'s separation
from her enploynment with defendant was “non-disqualifying,” and
awar ded unenpl oynent benefits effective the week endi ng Sept enber
2, 2000. Lightning Fulfillnment appeal ed, and at a hearing at
which plaintiff did not appear, the Appeals Referee found that
plaintiff had voluntarily left suitable enploynent w thout good
cause. ?

Def endant Lightning Fulfillnment was incorporated under the
| aws of the State of Connecticut on January 18, 1996, and has two
shar ehol ders, Tronbetto and Stacy Tronbetto. Tonpac Packagi ng,
Inc. (“Tonpac”) was incorporated under the laws of the State of

Connecticut on January 6, 1987, and is owned by and Patricia

2I'n her opposition brief, plaintiff states that she did not attend the
appeal hearing because she had al ready found another job, and thus no | onger
sought unenpl oynment benefits. See Mem in Qpp. to S.J. at 4 n.1.
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Tronbetto. Both defendant and Tonpac naintai n separate books and
records, including payrolls, payables, receivables, checking
accounts, contracts and purchase orders.

During the relevant tine period, Lightning Fulfillnment
shared office space with Tonpac, although each conpany paid its
proportion of the rent for the facilities. Tonpac and Lightning
Ful fillment are both owned, managed, and controlled by Tronbetto
and his famly. Tronbetto adm ni sters and operates the business
of both Tonpac and Lightning Fulfillment. Tronbetto is also the
managi ng officer responsible for the daily business activities
and all personnel matters for both Lightning Fulfillnment and
Tonpac. |In addition, Lightning Fulfillnment and Tonpac have the
sane address and phone nunber, share a receptionist and
war ehouse, enpl oyed the sane sal esperson, and share conmon office
facilities and equi pnent, including trucks. Tronbetto s nother,
al t hough on the books of Tonpac, reported to plaintiff each day
for work assignnments. Simlarly, Tronbetto’s daughter, also
|isted on Tonpac’s books, frequently reported to plaintiff for
assignments. Finally, plaintiff and other Lightning Fulfill nment
enpl oyees perforned day to day tasks for Tonpac, including
openi ng the business in the norning, assisting in neeting the
demands of either conpany, providing receptionist services,
meeti ng shi pping and receiving duties and supplying the
bookkeepi ng services for both conpanies. However, according to
an affidavit submtted by Thomas Tronbetto, whenever either

4



Tonpac or Lightning Fulfillment perforns work for the other
conpany, the conpany performng the work is paid for any goods
and services provided.

It is undisputed that during the two years prior to
plaintiff's termnation, Lightning Fulfillnment enployed fewer
than fifteen regul ar enployees. It is further undisputed that
Lightning Fulfillment and Tonpac together enployed nore than

fifteen enpl oyees during this sanme period.

1. Standard

Summary judgnent is appropriate where “there is no genui ne
issue as to any material fact and . . . the noving party is
entitled to a judgnent as a matter of law,” Fed. R Cv. P.
56(c). It may be granted “[w here the record taken as a whol e
could not lead a rational trier of fact to find for the non-

nmoving party.” Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 587 (1986). An issue of fact is “material”
for these purposes if it “mght affect the outcome of the suit

under the governing law.” Anderson v. Liberty Lobby, Inc., 477

U S 242, 248 (1986). An issue of fact is “genuine” if “the
evidence is such that a reasonable jury could return a verdict
for the nonnoving party.” Id. |In assessing the record, the Court
must draw all reasonabl e inferences and resolve all anbiguities

in favor of the non-noving party. Anetex Fabrics, Inc. v. Just




In Materials, Inc., 140 F. 3d 101, 107 (2d Gr. 1998) (citations

omtted).

I11. Discussion

A Title VIl sexual harassnment clains

Title VII defines “enployer” as “a person engaged in an
i ndustry affecting commerce who has fifteen or nore enployees for
each working day in each of twenty or nore cal endar weeks in the
current or preceding calendar year.” 42 U S.C. 8§ 2000e(b). The
Second Circuit has recently held that this requirenent i s not
jurisdictional, “at least as long as a plaintiff . . . nakes a
non-frivolous claimthat the defendant is a covered enpl oyer.”

Da Silva v. Kinsho Int’l Corp., 229 F.3d 358, 365 (2d G r. 2000);

see also Wllianms v. Geendolf, Inc., 735 F. Supp. 137, 140

(S.D.N.Y. 1990) (holding that the fifteen enployee rule is not a
pl eading requirenent). “O course, a Title VII defendant w shing
to defeat a plaintiff’'s claimon the ground that it |acks fifteen
enpl oyees is nornmally entitled to seek dismssal if the conplaint
shows on its face that the elenent of statutory coverage is
| acking, or to seek sunmmary judgnent on that issue if undisputed
facts can be presented to defeat coverage.” Da Silva, 229 F.3d
at 365-66.

Here, plaintiff’s conplaint alleges that “[t]he defendant is

an enpl oyer, which engages in an industry affecting conmerce and,



upon information and belief, enploys nore than 15 regul ar
enpl oyees.” Conpl. at 8. The conplaint also alleges that
“[t]he defendant is an enployer within the neaning of Section
701(b) of Title VIl of the Cvil R ghts Act of 1964, Title 42
U S.C. § 2000e(b).” [d. at T 9.

Def endant clains that because it is undisputed that
Li ghtning Fulfillment enpl oyed between five and ei ght people
during the two years prior to plaintiff’s termnation, it is
entitled to sunmary judgnent. Plaintiff, in turn, argues that a
jury could find that Lightning Fulfillnment was a covered enpl oyer
under a “single enployer” theory because the enpl oyees of Tonpac
shoul d be consi dered enpl oyees of Lightning based on the cl ose
rel ati onship between the two conpani es.

“A ‘single enployer’ situation exists ‘where two nomnally
separate entities are actually part of a single intergrated [sic]
enterprise so that, for all purposes, there is in fact only a

‘single enployer.”” dinton’s Ditch Co-op Co., Inc. v. NL.RB.

778 F.2d 132, 137 (2d Gir. 1985) (quoting N.L.R B. v.

Browni ng-Ferris Industries, 691 F.2d 1117, 1122 (3d GCr. 1982)).

This standard applies when “separate corporations are not what
t hey appear to be, that in truth they are but divisions or

departnments of a ‘single enterprise.”” 1d. (quoting N.L.R B. V.

Deena Artware, Inc., 361 U S. 398, 402 (1960)). Factors to

consider in determ ning whether two conpanies are so related as
to be considered a “single enployer” include: “interrelation of
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oper ati ons, commopn nmanagenent, centralized control of |abor

relations and conmmon ownership.” Radio & Television Broadcast

Techni ci ans Local Union 1264 v. Broadcast Service of Mobil e,

Inc., 380 U S. 255, 256 (1965) (per curiam. According to
plaintiff, in light of Thomas Tronbetta s role in both conpanies,
all these factors support the conclusion that Tonpac and

def endant shoul d be consi dered a single enployer.

I n response, defendant argues only that plaintiff cannot now
assert a single enployer theory because she failed to all ege such
a theory in her CHRO and EECC conplaints, failed to nanme Tonpac
as a defendant in this action and failed to allege a single
enpl oyer theory in her conplaint in this action. However, in Da
Silva, it appears that the plaintiff’'s conplaint alleged only
that her enployer was a covered enployer. |In response to the
defendants’ notion to dismss, the plaintiff then argued that her
enpl oyer and its Japanese parent conpany should be considered a
singl e enpl oyer for purposes of Title VII. Because the Second
Circuit found that the enployer “could plausibly be regarded with
its parent conpany as a single enployer, thereby potentially
nmeeting the fifteen-enployee requirenent,” it concluded that the
district court had subject matter jurisdiction over the action
and thus properly exercised supplenental jurisdiction over
plaintiff's state law clains. Da Silva, 229 F.3d at 365. The
court noted that the plaintiff’s “ultimate failure to prove
single enployer status is not a ground for dism ssing for |ack of
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subject matter jurisdiction or even for failure to state claim
it is a ground for defeating her federal claimon the nerits.”
Id.

There is thus no basis under Second Circuit |aw for
defendant’s position that plaintiff's failure to plead a single
enpl oyer theory or name Tonpac in her conplaint deprives this
Court of jurisdiction, or requires a grant of summary judgnment in
defendant’s favor. Accordingly, as a jury could concl ude that
def endant and Tonpac were a single enployer fromthe facts
all eged by plaintiff, defendant’s notion for sunmary judgnent is
deni ed on this ground.

The Court al so rejects defendant’s argunment that Tonpac is
an i ndi spensabl e party under Fed. R Cv. P. 19. As a threshold
matter, the Court | ooks first to Rule 19(a), which provides the
specific criteria to be used in deciding if it is necessary to
join a party. Defendant has failed as a threshold natter to
establish that Tonpac is a necessary party under Rule 19(a).3

The crux of its argunent is that Tonpac is the real party in

SFed. R Giv. P. 19(a) provides:

A person who is subject to service of process and whose joinder will not
deprive the court of jurisdiction over the subject matter of the action
shall be joined as a party in the action if (1) in the person’s absence
conplete relief cannot be accorded anpbng those already parties, or (2)
the person clainms an interest relating to the subject of the action and
is so situated that the disposition of the action in the person’s
absence may (i) as a practical matter inpair or inpede the person’'s
ability to protect that interest or (ii) |eave any of the persons

al ready parties subject to a substantial risk of incurring double,

mul tiple, or otherwi se inconsistent obligations by reason of the clained
i nterest.



i nterest because plaintiff relied upon an alter-ego theory in her
EEOCC and CHRO filings. However, despite the sonmewhat inartful
drafting of the EECC and CHRO conplaints, plaintiff does not seek
to recover agai nst Tonpac under an alter-ego theory.* 1In the
alter-ego situation, a plaintiff attenpts to prove that a conpany
other than the one that formally enpl oyed her should actually be
treated as her enployer for purposes of Title VII. Here, in
contrast, plaintiff seeks only to include those enpl oyees
formal |y enpl oyed by Tonpac in the cal cul ation of the nunber of
persons enployed by Lightning Fulfillment. Accordingly, Tonpac
is not a necessary party under Rule 19(a), and the Court does not
address defendant’s argunent that Tonpac coul d not be joined
because nore than 90 days have el apsed since plaintiff received

her right to sue letter.

B. Title VII retaliation clains
ATitle VII claimant may bring suit in federal court only if
she has filed a tinmely conplaint wwth the EEOCC and obtai ned a

right-to-sue letter. See 42 U S.C. 8 2000e-5(e) and (f);

“The Court does not find that permtting plaintiff to go forward with
this claimwuld “make a nockery of [the] required adm nistrative process,”
Def. Br. at 11. VWhile the “single enployer” and “alter-ego” theories rest
upon di fferent conceptions of the rel ationship between the corporations, the
allegation in plaintiff’s adm nistrative conplaints that an alter-ego
rel ati onship existed was sufficient to give notice that plaintiff alleged a
close relationship between the two corporations, and sought to aggregate the
enpl oyees of Tonpac with those of Lightning Fulfillnment, particularly as
plaintiff did not actually name Tonpac as a defendant in her adm nistrative
conpl ai nts.
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Bel grave v. Pena, 254 F.3d 384, 386 (2d G r. 2001); Shah v. New

York State Dep’'t of Cvil Serv., 168 F.3d 610, 613 (2d G

1999). The purpose of this exhaustion requirenent is to provide
notice to the enployer and to encourage conciliation and

voluntary conpliance. See Butts v. Cty of New York Dep’t of

Hous. Preservation & Dev., 990 F.2d 1397, 1401 (2d Cr. 1993);

Snell v. Suffolk CGty., 782 F.2d 1094, 1101 (2d G r. 1986).

Def endant argues first that plaintiff's retaliation claim
nmust be di sm ssed because plaintiff did not allege retaliation in
her CHRO or EEQCC conplaints. However, “clainms that were not
asserted before the EEOC nay be pursued in a subsequent federal
court action if they are ‘reasonably related to those that were
filed with the agency.’” Shah, 168 F.3d at 614. Conduct all eged
in a conplaint is “reasonably related” to conduct described in an
EEQCC charge when it: (1) is within the scope of the EECC
i nvestigation which can reasonably be expected to grow out of the

charge of discrimnation; (2) would constitute retaliation for

filing a tinely EECC charge; or (3) constitutes further incidents

of discrimnation perpetrated in precisely the sane manner as
alleged in the EEOCC charge. Butts, 990 F.2d at 1402-03.

Unlike the first and third exceptions, the retaliation
exception does not rest on the theory that the investigating
agency is likely to discover the alleged m sconduct during its
investigation of plaintiff’'s allegations, and indeed, “it is
equal |y possible that the retaliation would cone after the EECC
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i nvestigation was conpleted.” 1d. at 1402. Instead, the
exhaustion requirenment is relaxed where retaliation is alleged
because of
the cl ose connection of the retaliatory act to both the
initial discrimnatory conduct and the filing of the charge
itself. The EEOCC already will have had the opportunity to
i nvestigate and nediate the clainms arising fromthe
underlying discrimnatory acts alleged. Due to the very
nature of retaliation, the principal benefits of EEOC
i nvol venent, nedi ation of clainms and conciliation, are much
less likely to result froma second investigation.
ld. (citations omtted). In this circuit, “[t]he reasonably
related rul e has been broadly construed to allow judicial redress
for nost retaliatory acts arising subsequent to an EECC filing

.” Malarkey v. Texaco, Inc., 983 F.2d 1204, 1209 (2d Cr

1993). Accordingly, the Court finds that plaintiff’s retaliation
claim which rests on her allegations that imediately foll ow ng
the filing of the CHRO and EEOC conpl ai nts she began to be m s-
treated by defendant and was pressured to w thdraw her
conplaints, was reasonably related to plaintiff’s admnistrative
conpl ai nts.

Alternatively, defendant argues that Russo is collaterally
estopped from“re-litigating” the issue of retaliatory discharge
because the Connecticut Security Appeals Division referee found
that plaintiff was ineligible for unenpl oynment conpensation
benefits because she “voluntarily left suitable work w thout good
cause attributable to the enployer, Lightning Fulfillnment, Inc.”

In response, plaintiff contends that the Connecticut Enpl oynent
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Security Appeal s Division decision has no preclusive effect on
her Title VIl retaliation claim

In University of Tennessee v. Elliott, 478 U. S. 788, 796

(1986), the Suprenme Court held that “Congress did not intend
unrevi ewed state adm nistrative proceedi ngs to have preclusive
effect on Title VII clains.” In Elliot, the plaintiff had filed
a federal conplaint while state adm ni strative proceedi ngs were
pendi ng. The adm nistrative hearing was held during the pendency
of the federal lawsuit, in which the adm nistrative judge ruled
against the plaintiff. The plaintiff then sought to pursue his
federal clainms, and the district court held that the
adm ni strative findings should be given preclusive effect. The
Sixth Grcuit reversed, and the Suprene Court affirmed the Sixth
Circuit decision. In so holding, the Suprene Court considered
the | anguage of Title VII requiring the EECC to give
“‘substantial weight to final findings and orders made by State
or local authorities in proceedings comenced under State or
| ocal [enploynent discrimnation] law,’” id. at 794 (quoting 42
U S.C. 8§ 2000e-5(b)), and noted that “it would nmake little sense
for Congress to wite such a provision if state agency findings
were entitled to preclusive effect in Title VII actions in
federal court.” 1d.

Despite this precedent, defendant argues that Elliott does
not apply because Russo failed to appear at the admnistrative
appel l ate hearing. However, nothing in Elliott suggests that its
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holding is limted to circunstances where the plaintiff fully
exhausted the state adm nistrative proceedings. Further, because
under Elliott, state agency findings are given no preclusive
effect over Title VII clainms even where the plaintiff has fully
pursued her clains before the agency, it is illogical to conclude
that whether plaintiff fully participated in the admnistrative
proceedi ngs nmakes any difference. Cf. id. at 796 n.5 (“The fact
t hat respondent requested the adm nistrative hearing rather than
being conpelled to participate in it does not weigh in favor of

preclusion.”).

Def endant also relies upon MCall v. Gty of Danbury, No.
Cv990334584S, 2001 W 105302 (Conn. Super. Jan. 11, 2001), in
support of its position that coll ateral estoppel or res judicata
nonet hel ess operates to bar plaintiff's retaliation claim In
McCall, the plaintiff had previously sought to intervene in a
federal lawsuit alleging race discrimnation in the city police
departnent, then filed an independent federal suit alleging
violations of Title VII that was dism ssed on the nerits, and
then filed a state court suit alleging violations of the
Connecticut Fair Enploynment Practices Act. The superior court
found that because Title VII and CFEPA are largely identical, and
because plaintiff had a full and fair opportunity to litigate the
Title VII clains in his federal |awsuit, “the principles of res
judicata and coll ateral estoppel apply to preclude relitigation
in a state court that which has been, or could have been, fully
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litigated in federal court.” 1d. at *5. Here, of course,
plaintiff did not have an opportunity to litigate whether she had
good cause to | eave her enploynent in either state or federa
court, and under Elliott, plaintiff “is entitled to a trial de
novo on [her] Title VII claim since [she] did not seek state
court reviewof the . . . admnistrative proceedi ngs adjudi cated

against [her].” DeCntio v. Wstchester County Med. Cir., 821

F.2d 111, 114-15 (2d Gir. 1987).

| V. Concl usion

For the reasons set forth above, defendant’s notion for

summary judgnent [Doc. # 11] is DEN ED

I T 1S SO ORDERED

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 18th day of April, 2002.
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